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Pursuant to Section 102.46 of the National Labdatiten Board’s (“Board”) Rules and
Regulations, Respondent XPO Cartage, Inc. (“XP@&pectfully submits this Brief in Support
of its Exceptions to the September 12, 2018 DegisicAdministrative Law Judge (“ALJ")
Christine E. Dibble (“ALJD”).

l. INTRODUCTION

The fundamental threshold issue in this case ighene¢he charging parties are
independent contractors or employees. On thigjgbe underlying assumption of ALJ Dibble’s
decision is that the existence of an economic deigendence between two parties who choose to
enter into a commercial relationship creates a enastd servant relationship. The ALJ does not
articulate the issue in quite this way, but itpparent in her application of a multi-factor test,
where she uses isolated miscellanea inherent icammnercial relationship to override the
economic realities evident from her own findings.

This is a strange case — the ALJ’s findings effedyi mandate a conclusion that the
Owner-Operators at issue are independent contsagtelr she decided otherwise. Nowhere is
the error more obvious than in her conclusion thatextent of control factor favored employee
status. Her actual findings are almost entirelyudbbhe almost complete lack of control XPO
had over independent contractor drivers:

There was almost universal agreement from the driwdno
testified that they decide which loads to accdy,rtumber of
hours to work, which shift to work, when to takedioff from
work, when to take breaks, selection of the deliveute, and
exclusive control over the trucks they drive whiatludes most
maintenance and repair decisions. Although thegeadCounsel
argued that in practice drivers were retaliated aus for
rejecting loads, | find otherwise. The ICOC speaify allows
drivers to reject loads without suffering negatoassequences

from the exercising of this right. The drivergjhis to reject loads
was not merely theoretical.



ALJD p. 15 (emphasis added and citations omitted).

Despite this overwhelming evidence of an absefhcemtrol, the ALJ found control
based on little more than ancillary factors — saglthe method of compensation — and
the fact that XPO set delivery timésased on the customer’s requestld. (emphasis added).
Not only is such a “balancing” facially invalid gia the ALJ’s findings, it also is inconsistent
with clear law on this point: “[c]onstraints impakby customer demands and government
regulations do not determine the employment ratatigp.” FedEx Home Delivery v. NLRB63
F.3d 492, 501 (D.C. Cir. 2009)RedEx I) (citing C.C. Eastern, Inc. v. NLRBO F.3d 855, 859
(D.C. Cir. 1995))see also Central Transp., In@99 NLRB 5, 13 (1990).

The ALJ’s decision contains many similar errorspélvhich lose sight of the complete
independence of Owner-Operators by focusing onpiaes to the rule or characterizing
undisputed evidence as diminished. For exampdeAth) accepts that the evidence showed that
Owner-Operators hired second-seat drivers, butddahat the right to hire did not exist because
XPO refused to permit a single person who had bbesive to XPO employees to perform its
work. Similarly, the ALJ found that Owner-Opera@ould not negotiate their agreements,
despite accepting that a number of drivers evesdlttineir own attorneys to do just that. The
ALJ’s decision contains many such judgments, whidiien combined with her giving ancillary
factors such as the frequency of payment excessdght, improperly tip the scales against the

reality of the independent contractor relationgiepe.

To the extent that the Board’s approach focusingsamificant opportunity for gain or loss” negatasch
complete lack of control, then the Board’s standsustatutorily impermissible. The “right to cooitris an
essential and indispensable element of the commwstandardSee, e.g., Nationwide Mut. Ins. Co. v. Darden
503 U.S. 318, 323 (1992) (“under the general comtaarof agency, we consider the hiring party's tighcontrol
the manner and means by which the product is adesimep”); Garcia-Celestino v. Ruiz Harvesting, In898 F.3d
1110, 1119 (11th Cir. 2018) (right to control isdispensable” to common-law agency analysis).
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Ultimately, what the ALJ missed is the big pictuiee reality of the economic
relationship and the economic opportunity it credte drivers. This reality, as borne out by her
own findings on control as well as other evideneesented at the hearing, is that the Owner-
Operators have such independent businesses tlgatakie nothing but significant opportunity
for gain or loss. The record is replete with saglilence, not the least of which is their need to
find the most productive use of their six-figurgital investment in their businesses.

These ALJ compounds these errors by taking faygycal commercial relationships and
drawing unwarranted inferences from them. That@ggh is best illustrated by her flawed
analysis of the relationship between the driveBOXand XPO'’s customers. Repeatedly, the
ALJ relied on the fact that XPO has control overttally all aspects of the company’s
interaction with [XPQO’s] clients” and that the ders had “virtually no contact with the
customer” to rule that various factors favored evygpé status. But that whole analysis simply
fails to recognize that XPO and the thousand simaitenpanies competing for their services are
the drivers’ customers. Common sense and experigaches that businesses to not allow
independent third-parties control their relatiopshith their customers unnecessarily.

The ALJ’s approach of rejecting the unavoidableahasion to be drawn from her own
findings is repeated in her findings that XPO cottedi unfair labor practices. For example,
she based her finding that XPO Safety Manager Harkores in a conversation with driver
Humberto Canales unlawfully engaged in interrogmtibe solicitation of grievances, and the
promise of benefits. The ALJ based this findingrety on the testimony of Canales, despite her
scathing rebuke of Canales as lacking credibifitgvery way.SeeALJD p. 40-41.

The ALJ also found that XPO violated the Act by potviding Avalos with a loan for

truck repairs in an unprecedented large amounteitence exists to support a violation that



XPO'’s actions were motivated by anti-union motiwati Once again, the Board need look no
further than the ALJ’s findings. She expresslynidthat XPO harbored no anti-union animus
against Avalos.See ALJD p. 31. And yet, when it came to the denidhe loan, the ALJ
concluded that the non-existent animus manifessedf,iand in the form of a person who had no
role in denying the loan. In any event, that finglis refuted not only by the General Counsel's
failure to produce any evidence that similarly aied drivers that were treated differently, but
also that valid business reasons existed to refusan to Avalos.Wright Ling 251 N.L.R.B.
1083, 1089 (1980).

To say it again, this is a strange case. The Boeed look no further than the ALJ’s
findings to find that her conclusions not only lakbstantial evidentiary supports, but rely
heavily on inferences not justified by the recoAhd when the evidence ignored or dismissed
by the ALJ are factored into the equation, it beesmeadily apparent that the decision cannot
stand.

Il. SUMMARY BACKGROUND

This matter stems from four charges brought byiikernational Brotherhood of
Teamsters (the Charging Party) against XPO betwgeih24, 2015 and February 9, 2017. The
charges alleged various unfair labor practiceduding discrimination, interrogation,
solicitation of grievances, and promises of besefidditionally, the Charging Party also
alleged that the drivers were misclassified aspedéent contractors in violation, as an
independent violation of Section 8(a)(1) of thd.Athe General Counsel Issued an Order
Further Consolidating Cases, Third Consolidated glamt and Notice of Hearing on March 22,
2017. This case was tried in Los Angeles, Califaron July 24 — August 3, 2017 and

September 11 — 13, 2017 before ALJ Dibble.



In her decision issued on September 12, 2018Atkeheld that the Owner-Operator
drivers were statutory employees, not independemtractors. In so holding, the ALJ purported
to rely on the Board’s multifactor analysis. Thatlysis not only collapsed and confused many
factors, it also failed to provide them with propentextual weight. With respect to thirteen
unfair labor practice charges alleged, she disrdigse, finding only that XPO had violated the
Act by 1) allegedly interrogating, promising betefnd soliciting grievances to Humberto
Canales and 2) denying an large auto repair lo@votaingo Avalos to repair his truck that he
negligently damaged. The ALJ severed and defeurdaty on the final unfair labor practice
charge alleging that misclassification is itselfiatbependent violation of the Act because it is
currently being considered by the Board/elox Express, IncN.L.R.B. Case No. 15-CA-
184006.

. STATEMENT OF THE CASE
A. Summary of XPO Cartage’s Operations

XPO Cartage, Inc. is a company that has operatedrtals in Commerce, San Diego,
and Calexico, California since April of 2024The terminal at Commerce performs logistics
coordination between customers, ports, and raiyardsouthern California and in interstate
commerce.SeeTrauner 1930; GC Exh. 72 at XPO2462. At the Coneméerminal, XPO
employs approximately 22 staff employees, includispatchers, customer-service workers,
settlement specialists, office coordinators, sadgtgcialists, dock workers, and managers.
Trauner 1937. XPO does not itself physically mbregght (as steam ship lines do), rail (as rail

companies do), or road (as truck drivers do).

2Previously, an unrelated company, Pacer Cartage(‘fRacer”), which XPO acquired in April of 201dperated
the terminal. Camacho 1047-48.



Because XPO'’s functions are limited, it does notvate any equipment used in the
movement of its customers’ goods. XPO does not ihersteamships or rent the port terminals,
own rail cars or yards, own tractors, the chadsached to the tractors, or the containers being
hauled. Herrera 68-69; Camacho 1265; Maleski 188dalso GC Exh. 60 at Section 1(C). All
such equipment is provided by third parti€eeAvalos 2054-55; Herrera 68-69. XPQO'’s
function is to coordinate all of these resourcesties, and owners with each other to move
goods for its customersSeeTrauner 1930, 1937; GC Exh. 72 at XP0O2462.

B. Relationship Between Independent Owner-Operators ahXPO Cartage
1. ICOC Agreement Between XPO Cartage and the Owner-Ogrators
One of the third-parties coordinated by XPO isitltiependent Owner-Operators of
tractors which are used to haul freight over ttelroCamacho 1172. In 2015, XPO required
Owner-Operators to enter into an Independent Catatr®perating Contract (hereinafter
“ICOC”) with XPO. SeeGC Exh. 6 As observed by counsel for the General Coun3élose
contracts state in no uncertain terms, 100 tinted,the drivers are independent contractors."
Libby 29;see alsdGC Exh. 60 at 3.
A key provision of the ICOC guarantees the Owneef@fors’ freedom to provide services
to any company they choose.
Contractor may operate the Vehicle for alternatiges. . . . Except
as restricted by Applicable Law (including 49 CFRrtP376),
nothing in this Contract will prohibit Contractaiom performing

transportation services for other carriers, brokarddirectly for
shippers.

3This agreement replaced the “Vehicle Lease andpiemigent Contractor Hauling Agreement” (hereinafter
“ICHA") that Owner-Operators had signed with Paaed which had remained in placBeeGC Exh. 57.
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GC Exh. 60 at Section 4(C). Section 12 of the IQ@@erscores that Owner-Operators are not
“prohibited from using Contractor’s Vehicles foetpickup, transportation, or delivery of
property for more than one motor carrier or anyeoterson or entity.” GC Exh. 60.

The ICOC is in effect for 90 days, at which painnhust be renewed by the parties. Even
within that term, an Owner-Operator can terminateainy reason by providing 30 days’ notice
to XPO. GC Exh. 60 at Section 21(A). XPO may teate the ICOC only for material breach.
Camacho 1172; GC Exh. 60 at Section 21(B).

As the ALJ found, the Owner-Operators new what tlege signing when they entered
into the ICOC. Upon introduction of the ICOC, XP@ld numerous meetings with Owner-
Operators to explain the agreeme8tege.g, Camacho 1160-65. XPO distributed copies of the
ICOCs, along with Spanish summaries, during thesetimys. The Owner-Operators were
given time (in some cases, months) to review tf@QJ€. Id.; Canales 994-95, 999-1000; Gaitan
740; Montenegro 1467-68; Ackling 1527-28; Decou07,61616; Davis 1796. Numerous
Owner-Operators engaged attorneys to negotiateethes of the ICOCs, and changes were made
to the ICOC based on these legal negotiationseflsaw feedback received directly from
Drivers. Camacho 1165-69, 1182-83.

Some Owner-Operators chose not to review the agnetsmalthough they admitted that
XPO gave them the opportunity to do sfeeHerrera 176, 179; Gaitan 741. Approximately 20
Owner-Operators chose to terminate their busirgationship with XPO rather than sign the
agreements. Camacho 1167.

2. XPO Contracts Only With Owner-Operator Drivers That Possess
Specialized Skills and Experience

As the ALJ found, drivers of the tractors at iskeee have a highly specialized skill. To

develop and hone these skills many drivers attergking school. Gaitan 715-716; Herrera 172;



Montenegro 1476-77; Canales 755-56. Because XRO wot manage or train drivers, it
contracts exclusively with pre-qualified driversavpossess a Class A commercial driver’s
license. Maleski 1828-29.

Drivers also must have at least eighteen montherifiable tractor-trailer driving
experience. Maleski 1843-44. Federal regulationhér require that drivers be proficient in
areas such as “safe operations regulations,” “Clelféty control systems,” “backing,” “extreme
driving conditions,” “hazard perceptions,” “emerggrmrmaneuvers,” “skid control and recovery,”
“relationship of cargo to vehicle control,” “vehgcinspections,” “hazardous materials,” “fatigue
and awareness,” “air brakes,” and “combination efelsi” 49 CFR 88 383.111, 113. Beyond
these basic requirements, some drivers possesialdpmnsing endorsements such as
Hazardous Material endorsements, which requiretiaddi testing and enable the Drivers to
perform specialized deliveries. Del Campo 1700HHrrera 214-15; Avalos 423-24; Ackling
1552-53; Gaitan 715.

3. Owner-Operators Make Substantial Capital Investmens In Their
Businesses.

While all drivers of tractors have specialized Iskisome choose to apply these skills to
their own business. These drivers are referrex tOwner-Operators because they own the
tractor that they operate. 49 CFR § 376.2. Hari@?2, 166, 231; Montenegro 1478; Ackling
1526; Lopez 598-99; GC Exh. 60 at Section 5(B)e Wractor itself represents a massive capital
investment, in excess of $100,000.00 merely foputchase. Lopez 540-41, Montenegro 1457.
Of course, as with any large purchase, some Owperddors finance this purchase. Lopez 628-
29; Gaitan 744-45; Canales 912; Camacho 1133; €ral@66-67. XPO does not in any way

assist with the purchase or financing of the trucksauner 1968-69.



The decision of what truck to buy and how to dug bne made exclusively by the
Owner-Operators. GC Exh. 60 at Sections 1(A), @&Axee alsolrauner 1968-69. Owner-
Operators in fact obtain the trucks from a var@tgources. Montenegro 1464-65, 1502-03;
Decoud 1605; Ackling 1526, 1533-34. The compleserdition Owner-Operators have with
respect to their investment in equipment alsdustitated by the variety of trucks used and
personalization of those trucks both inside and dire trucks can be any color, make, or model.
Montenegro 1462-63; 1464-65, 1502-03 Decoud 168&ling 1533-34, GC Exh. 60 at
Section 1(A), 4(A)(1). The Owner-Operators contha appearance of their truck, excepting
only the Federal regulatory requirement that tly® lof the company they are serving at the
moment be on the truck. Flores 1314, 1364-65;iAgkl563; Decoud 1605; Montenegro 1463;
Maleski 1840-42.

Protecting their investment requires the Owner+@jpes to responsibly maintain their
tractors. Where, how, and when they do so is@mgttheir decision. Lopez 560; Camacho
1265; Flores 1311; Montenegro 1457, 1459-60; Ded®@. A failure to make good
maintenance decisions can result in an expengikee@en catastrophic, losSeee.g,
Montenegro 1456-57. Major repairs easily can besiveen $3,000 to around $24,000.
Montenegro 1593-94, Avalos 459; Camacho 1102; PErg5, 1738, 1742-43.

4. Owner-Operators Take Advantage of Entrepreneurial Qoportunities
to Expand Their Business

Ultimately, Owner-Operators are responsible fotipgttheir truck to profitable use.
See, e.g., Montenegro 1445-46, 1507; Decoud 1581482y can do so in a number of ways
beyond maximizing the productive use of their wactThose that have the financial capacity

expand their business through the purchase additicactors. Avalos 386-87; Davis 1775,



1792, Solis 2071, Montenegro 1452. As of the datbe hearing, approximately a dozen
Owner-Operators at Commerce owned multiple tru€kauner 1953; Del Campo 1699.

Owner-Operators often hire “second-seat” driversgerate their tractors. Trauner 1951-
52, Avalos, 253-54, 350, 386-387, 401, 467-68, @ana62, 904-06, Solis 2071-72, 2076,
Gaitan 642, 716-17, Lopez 620-21, Montenegro 1452E@vis 1766-68, 1775. Recruiting and
hiring second-seat drivers exclusively is the respality of the Owner-Operator. Montenegro
1453; Davis 1783-84. The Owner-Operators setdtmag of engagement for second-seat
drivers. GC Exh.60 at Section 11, Gaitan 643, Moagro 1455; Davis 1792, Avalos 253-54,
384, 384; Canales 895, 904-@@e alsd_opez 620-21. While XPO reviews qualifications of
second-seat driver, this function is a legally iespghministerial act to insure second-seat drivers
are qualified operators of commercial motor-vehidgaitan 715; Flores 1312-1313; Maleski
1849-51.

Owner-Operators choose to which of the over opeighnd competitors such as XPO
they will offer their services. Trauner 1983-84&doud 1592. Many Owner-Operators have
served many different companies. Avalos 464-468;Campo, 1700; Trauner, 1983-84;
Trauner, 1983-84, 2029-30. One way they do thigewinder contract is through “trip leasing,”
which facilitates the simultaneous service of comgs 1592, 1612-13, 1632-35; Camacho
1137-38; Maleski 1866; Trauner 1985, Flores 13151858, GC Exh. 60 at Schedule T.

5. Owner-Operators Have Control Over How They OperateTheir
Business

As the ALJ found, Owner-Operators have almost detediscretion over when, how,
and where they will perform any work. The Driveecide for themselves if and when they will
work; no minimum amount of days is required. Cas&49-50, 955-56; Montenegro 1446;

Decoud 1582-83; Ackling 1537; Gaitan 730-31. Oneed testified, for example, he sometimes
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chose to work six days on and then three dayswife at other times he chose to work only
four or five days. 1590. Critically, he testifiltat “it's never the same. | do it just the way |
kind of want to.” Id. Even the General Counsel’s witnesses admittedua$. Gaitan 646;
Avalos 258; Herrera 99Vacation decisions are made by drivers and theg mnavobligation to
even inform XPO. Herrera 213; Montenegro 14518&coud 1590.

Because XPO typically operates 24 hours a dayimmtation exists on what hours the
drivers can work. Trauner 1973. XPO does notdwleestart times, end times, or shifts for
Drivers. Montenegro 1445-46, 1507; Camacho 1138FB&uner 1981-82. That that Owner-
Operators unilaterally decide when to drive basedaedy on their preferences. Camacho 1138-
39; Canales 793; Ackling 1538-39; Decoud 1583N8dntenegro 1483-84.

Even what work they will perform when driving isaded by the Owner-Operators.
Drivers are not assigned to any specific deliveniesegions. Decoud 1586. XPO frequently
provides the drivers with multiple delivery optiolnem which they can choos&ege.qg,

Decoud 1586; Ackling 1543, 1574, Rodriguez 16444852. Owner-Operators reject loads not
to their liking or from customers of XPO that thehyoose not to serve. Herrera, 104-05, Lopez
565; Rodriguez 1644-45; Decoud 1588-88¢ alsdecoud 1586; Ackling 1543, 1550-51 1574,
1610-11. In fact, the right to turn down work s express term of the ICOC&eeGC Exh. 60

at Section 4(D). When such rejection happensgedsiare not penalized in any way. Camacho
1149-51; Rodriguez 1649; Del Campo 1698.

Once Drivers have accepted a load, the Drivar ®ntrol of the load and the manner of
delivery. GC Exh. 60 at Section 10(A). XPO'sitia role is to provide the Driver with
delivery information and the customer’s timefran@@amacho 1126-29. Customer delivery

windows differ, some deliveries have set times, sdave 24-hour windows, and some have
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multiple-day windows. Ackling 1551-52; Decoud 158F; 1625. Whatever the customer
requirement, it is the drivers who determine thst Ileethod to timely complete their delivery.
Decoud 1597-98; Ackling 1551-52. As a result, Om@@erators may make multiple deliveries
in what they determine is the most efficient anofitalble manner. Canales 799-800; Decoud
1597-99. While performing this work, drivers ammpletely free to make meal and rest stops.
SeeGC Exh. 60 at Sections 4(A)(1) and 11(A); Montaoetd58-59; Ackling 1540; Trauner
1975.

In the performance of their deliveries, the Owngre@tors function with independence
from XPO. That is a necessary incident of deliveork which is performed away from XPQO’s
terminal. Gaitan 727. Such interaction as doesiois for the purpose of sharing the basic
information needed to do the job, such as whemdoup a load and where to deliver it. XPO
uses an application called SmoothCom to communitégenformation to drivers and to verify
deliveries. Camacho 1135-36, 1202-03; Trauner B/ 7XPO does not use GPS, or any other
device, to track or monitor Drivers. Camacho 1885-1203; Trauner 1977-81.

Significantly, the Drivers, unlike XPO employeess aot subject to XPO’s employee
rules and policies. Montenegro 1459; Decoud 1808@uner 1938-1951, 1986; Respondent's
Exh. 42. The Drivers are not subject to any deeske or grooming standards while working for
XPO. Montenegro 1459; Decoud 1600; Trauner 198BhoAgh basic safety regulations require
all persons at the XPO terminal to wear a safesy,\@/en here drivers may wear a safety vest of
their choosing. Herrera 220-21; Avalos 314, 427@&macho 1107-09. Nor are the Drivers
subject to any performance reviews, discipline Juatgons, audits, or ride-alongs. Trauner

1982, 1946; Decoud 1607. The limited oversight Xd®@s perform is required by law, such as
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removal from service for certain conditions or hapais material training. Flores 1313, 1343-
44; Decoud 1607; Maleski 1879-80; Trauner 1981 2202*

6. XPO Compensates Owner-Operators as Independent Caaictors

Owner-Operators do not receive an hourly rateaarchot guaranteed any revenue from
XPO. Canales 949, GC Exh. 60 at Section 12; Mmgeo 1468. Rather, on a weekly basis,
XPO compensates Owner-Operators pursuant to th€ IkxB8ed the type of delivery and the
distance traveled in miles. Lopez 575-76; Camak2il.

While the ICOC includes the basic terms of comp&as, the drivers can and do
negotiate changes to their compensation. GC Exlat &chedule B at Section 2: “Changes In
Fees.”See als&5C Exh. 57 (ICHA) at Exhibit C. Also, as a resafitconcerns raised by the
Drivers, changes have been made to the paymers tarthe ICOCs. Camacho 1182-83.
Beyond these negotiations on ICOC terms, in masgs@volving deliveries that cannot be
handled in the normal course, spot negotiationsioatich lead to higher rates for these
deliveries. Rodriguez 1651; Del Campo 1702-05.

Drivers’ hours are not tracked, rather they arnd pased on proof-of-delivery
documents. Gaitan 730; Ackling 1562. Owner-Oprsaélso are paid flat fees for tasks such as
tying down loads with chains, blanketing loads, mglextra stops, making a chassis flip,
making a chassis split, or cleaning out contain&€. Exh. 60 at Schedule B. Owner-Operators
occasionally are paid for detention time if theyitves a customer site for more than one hour to
make a delivery.

Consistent with their work and payment as indepahcontractors, XPO does not

provide drivers with any benefits or insurance, @oes XPO withhold any taxes from the

“Extensive Federal regulations exist governing ¢hationship between XPO and independent contrac&es, e.g.,
49 CFR Parts 376, 387, 390, 391, 393, 395.
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drivers’ payments.SeeGC Exh. 60 at Schedule N(2), (4); GC Exh. 57 &tiSe 3(G)-(H).

While XPO will make payments on behalf of drivens §ome expenses, those payments are
made only upon request of the driver and fundetiedyntoy the drivers through deductionSee
GC Exh. 60 at Schedule N(2), (4), Del Campo 17031046. The Owner-Operators indemnify
XPO for various losses or damages that may arisaglthe performance of their serviceSee
GC Exh. 60 at Sections 6(A)(7), 20; GC Exh. 57ett®ns 8(A), 8(E), 9.

As a result of all these variables in compensatoi the ability to manage expenses,
compensation among Owner-Operators directly islinto their entrepreneurial efforts. The
highest-earning Owner-Operator last year earned $@0,000. Trauner 1959-60. On the other
end of the spectrum, some Owner-Operators ear®@$Q%yr less.ld. In between those
extremes are Owner-Operators like Mike Ackling, whade over $90,000 last year, after
deducting expenses. Ackling 1561.

C. Enrique Flores’s Conversation with Humberto Canales

On or about May 5, 2015, Humberto Canales, the@wner-Operator and an open union
supporter, and Enrique Flores, at that time thetgahanager at XPO Cartage, had a
conversation in the XPO Cartage Terminal in Comeei€Canales 977. Both parties
acknowledged that the conversation took place tlaaidthey had a pre-existing friendly
relationship. Canales 993; Flores 1328-30. Ih f@anales spoke favorably of Flores, testifying
that “he has a little more understanding towardshs would hear us more.” Canales 875.

The crux of the allegation supporting the chargias Canales alleged that Flores asked
him what he did not like about the Company, whyMas involved with the Union, and how
many Drivers were involved in the campaign. Cas8#5-46. With respect to the solicitation
of grievances, the sole basis ALJ’s finding thatialawful solicitation occurred is Canales’

claim that Flores asked him “what would [he] changerder to make an excellent company?”
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Canales 849. Flores acknowledges that he mayrade such a statement. Flores 1331. The
ALJ’s further found that Flores made an unlawfudpise when he allegedly told Canales that
he would ask if the company could cancel Canalegktand insurance payments for the two
weeks that Canales had recently taken off worknat@s 847. Flores disputed Canales’
recollection, stating that he never made such engg@ Flores 1331-32.

D. XPO Did Not Fail to Qualify Domingo Avalos For a $2,000+ Loan In
Violation of the Act.

Despite finding that XPO exhibited no anti-unionnaus toward Avalos, the ALJ found
that XPO discriminated against Avalos by failingotovide Avalos with a $20,000 loan to repair
his tractor’s engine. The ALJ found anti-union ivation because of an email referencing the
union that was sent after the loan already had Heaied by a person who assumed his role at
XPO only after the denial of the loan.

Sometime in the end of 2014 or beginning of 2@1&ppears that Avalos’ truck started
exhibiting problems. Avalos took his truck to aainanic, Jesus Perez, asserting that his truck
had low oil pressure. Perez 1725. When Perezlbak the truck, he learned that it was 5
gallons low on oil and that the check-engine ligétl recently gone off at least 765 times. He
concluded that Avalos’ tractor’s problems were Yvatarming.” Perez 1725-30, 1742-43.
Perez told Avalos that his truck needed to be &rréxamined in order to avoid catastrophic
failure; but Avalos refused. He instructed Peepst add oil, and that if anything happened to
the truck, the Company would simply take care.oHerez 1730, 1751. Avalos also told Mario
Montenegro, another Owner-Operator, that he woaigly drive the truck until his engine blew
out. Montenegro 1472-73, 1509-12.

Three weeks later, Avalos’ engine had completeiyexi. Perez 1730-31. Perez

described the damage as “catastrophic,” and atresAlvalos’ negligence. Perez 1730-34. On
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March 27, 2015, Perez emailed then-current XPOrgénganager Hector Banuelos regarding
Avalos’ truck, attaching a quote for almost $24,000 and explaining that the truck was in
serious disrepair. Resp. Exh. 31. From Marcho3Agdril 7, 2015, Banuelos and XPO
management debated whether to provide a loan Avddspite his obvious negligence. Resp.
Exh. 17. A few days after April 7, Perez told Aealthe company had denied his loan request.
Avalos 345-46.

Subsequent to the denial of the loan, Banuelos<lRO, to be replaced by Miguel
Camacho. Avalos 346-47, 477; Camacho 1102-03.lcAva&newed his request for a loan
through Camacho. Camacho 1103-04. Although Chmeeminded Avalos that the loan had
been denied, he did renew Avalos’ request for a.ldecause Avalos recently was featured in
an article about the union and due to Camacholsdé&amiliarity with union issues, Camacho
sent a link to the article to management in conaaavith the loan request. Camacho’s concern
was not animus, but how a loan would be “perceivadhis environment Camacho 1189-90.

Despite XPO already denying Avalos’ loan requ€stmacho tried to be helpful to
Avalos. He asked Avalos if Avalos would be willitg contribute to the repair of his own truck.
Camacho 1103-04Avalos told Camacho that he would not be ableuibdownany amount of
money for the repair. Avalos 477-78; Camacho 1094-On June 23, 2015, Camacho updated
management writing: “I followed up with Domingo ahd stated he cannot come up with
anything on his end...If we decide authorize the iregoad set up a deduction for Domingo it
would be in the area of $200.00 a week for 2 yeathink because of his heavily [sic]

involvement with the teamsters they would try te usagainst us. Thoughts?” GC Exh. 75.
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Ultimately, due to the great size of the loan esjuthe fact that Avalos would not put
any money down, and the reports of Avalos’ neglogeim maintaining the truck, XPO
reaffirmed its decision to decline the loan requ&samacho 1105-06.

V. ARGUMENT

A. The ALJ Ignored the Evidence and Her Own Findingsm Concluding that
Owner-Operators were not Independent Contractors

In concluding that the Owner-Operators are emplsye® not independent contractors,
the ALJ conducted pro formaapplication of a multi-factor test. The ALJ lidteen factors
guiding her analysis:

a.) The extent of control which, by the agreemt,employer may exercise over

the details of the work.

b.) Whether or not the one employed is engageddistinct occupation or business.

c.) The kind of occupation, with reference to viieet in the locality, the work is
usually done under the direction of the employebya specialist without
supervision.

d.) The skill required in the particular occupatio

e.) Whether the employer of the workman supphesinstrumentalities, tools, and
the place of work for the person doing the work.

f.) The length of time for which the person is doyed.
g.) The method of payment, whether by the timbyothe job.
h.) Whether or not the work is part of the reglasiness of the employer.

i) Whether or not the parties believe they aeating the relation of employer and
employee.

J-) Whether the principal is or is not in the biess.

The ALJ then reviewed what she saw as merely odgi@awaial factor, “significant

entrepreneurial opportunity for gain or loss.”
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Unfortunately, the ALJ engaged in the precisedragnd categorical application of these
factors which the Courts and the Board repeateay held is impropeSee, e.gNLRB v.
United Ins. Co. of Am390 U.S. 254, 258 (1968)nt'l Union of Operating Engineers Local 487
Health & Welfare Tr. Fund308 N.L.R.B. 805, 806 (1992)What the ALJ’s decision
demonstrates is that she failed to view the engi@ionship through the lens of economic
opportunity or risk that reveals the economic tesi FedEx Home Delivery v. NLRB49 F.3d
1123, 1126 (D.C. Cir. 2017)RedEx IT).

Instead, the ALJ simply engaged in a scorecardogmbr— finding that “there are more
factors favoring employee status . . .” ALJD at Zdat error is fatal here because even the
ALJ’s own findings in many cases do not supportdmiclusions. The evidence clearly shows
that the economic reality is that the drivers aependent business entities, each of which
shouldered on their own the entire economic riske&ping their enterprise in business.
Accordingly, under the law, Owner-Operators mustdesidered independent contractors.

1. The Significant Opportunity for Profit and Loss Demonstrates that
Owner-Operators are Independent Contractors.

a. The ALJ’s Conclusions Regarding the Owner-Operators
Entrepreneurial Opportunities are Clearly Erroneous

The Owner-Operators Have A Significant Proprietahyterest in Their Work. In her
decision, the ALJ concluded that the Owner-Opegatioad no significant proprietary interest in
the overall business.” ALJD p. 23. Obviously, &iel could not have been referring to a
proprietary interest in XPO. The statement necédgsaust mean the Owner-Operators’
investment in their hauling business.

Clearly, the Owner-Operators have a proprietagrest in that business. They own the
sole asset relevant to that business — their iictbhe ALJ rejects this interest, merely stating

that the “drivers had no substantive interest atlorkother than their investment in the truck,
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which in many cases they did not even’ovh.JD p. 23 (emphasis addet))But their six figure
investment in the truck is the point, it is stardalone sufficient as a matter of law. And it
matters little whether that interest is throughuechase or a lease, the right conveyed to operate
the truck is the same. This obvious and commogesproposition has been recognized by the
Board, which has found in similar circumstances @aner-Operators have a significant
proprietary interest in their work where they aséely responsible for owning or leasing their
own truck. SeeArgix Direct, Inc.,343 N.L.R.B. 1017, 1020 (2004).

The record evidence also shows that this intemndste tractors is substantial, providing
Owner-Operators with the freedom to sell their e&wvto any carrier. William Ackling came to
XPO with his truck after stints working for at lé&so other trucking companies. Ackling 1520-
21. Even Avalos admitted that drivers moved theictors freely, testifying that he lost a
driving job because the Owner-Operator he was wgrfor took his truck to another company.
Avalos 351. This ability to freely employ the tiacin the service of businesses other than XPO
is as a matter of law “a significant proprietarteirest in the instrumentalities of their work.”
Argix Direct, 343 N.L.R.B. at 1020.

Although difficult to discern given the ALJ’s ovapping and confusing analySiser
rejection of this proprietary interest appearsddhsed on a belief that such a proprietary
interest requires that drivers be able to “workfj@taneously for another company and the
Respondent.” ALJD p. 23. Aside from being conttarthe record, this finding is contrary to

the law. All that is required is “the ability toonk for other companies.FedEx Home Delivery

5This “did not even own” language again demonstréitesengths to which the ALJ went to obscure eatino
realities. The record was clear that Owner-Opesagither purchased or leased their trucks. Hertap, 166, 231;
Montenegro 1478; Ackling 1526; Lopez 598-99, 628-@8itan 744-45; Canales 912.

°E.g.,“[M]any of the factors considered in determiningetiier the employer or worker exercises control tveir
work also applies to entrepreneurial opportunity"JB p. 22.
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361 N.L.R.B. 610, 637 (2014)That the ALJ’s gloss of simultaneous work is inoetis evident
from the nonsensical results that would flow framslsa standard. Under the ALJ's approach,
an Owner-Operator beholden to XPO but able to taker assignments would be an
independent contractor, while an Owner-Operatobleng perform simultaneous work, but free
to change jobs on a daily basis would be a stat@mployee.

Even if one accepts the legally flawed “simultareawrk” doctrine created by the ALJ,
the record still requires rejection of the ALJ'snctusion. Uncontroverted evidence established
that several Drivers have, within the past couplarg, simultaneously provided transportation
services for XPO and a separate business at thetsaen Avalos 464-465; Del Campo, 1700;
Trauner, 1983-84, 2029-30; Del Campo, 1700. Thé&'&problem with this evidence was that
the record did not support that drivers, in pragticequently worked for multiple companies.
That approach properly was rejected by the D.Guiiin FedEXx | which observed that
opportunity, and not practice, is controllingedEx | 563 F.3d at 497. Indeed, the Board’'s and
the ALJ’s formulation would create an absurdityor éntrepreneurial freedom to exist under
Board law,drivers would have to be deprived of the freedorotdractexclusively with one
company that offered them the best terms.

The ALJ also appears to have based her findingttieadrivers had limited opportunity
to move based on the fact that many did not madbegtesely ignoring the massive opportunities
Owner-Operators have to pick and choose wherewiegrovide services. Well over a
thousand different companies are competing fossémeices of the Owner-Operators in the Los
Angeles area alone. Trauner 1962. With so manypetitors in the marketplace, the only fair
inference is that an Owner-Operator’s decisionaiati@ct with any company is virtually

unlimited and certainly unrestricted. Twenty drivelemonstrated this mobility the market
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provides when they left XPO’s service almost immeely upon XPQO'’s introduction of the
ICOC. Camacho 1167. But the ALJ ignored thislemce, and instead concluded without any
basis the fact that many driverisosenot to move meant that they could not move.

XPO Is The Owner-Operators’ Customerinother error in the ALJ’'s economic risk
analysis, and one which infects many of her findjng her elevating customer contact to
primary touchstone of entrepreneurial opportunifihe ALJ found significance in her finding
that XPO controls “virtually all aspects of the quany’s interaction with the clients” and that
XPO solicits the client base, negotiates shippmigtiacts with the clients and interacts with the
clients regarding scheduling” while the “driver hadually no contact with the customer.”
ALJD p. 14. Further, when discussing payments XD “negotiates with clients without input
from the drivers over the rates it will charge tdustomers.” ALJD p. 19.

The ALJ’s focus on contact with XPQO’s customersgims inconsistent with Board law.
In Dial-a-Mattressthe contractor delivery drivers at issue were tbtobe independent
contractors even though they did not set pricezuthivate mattress custome3ial-a-Mattress
Operating Corp,. 326 N.L.R.B. 884 (1998). Similarly, &rizona Republicthe Board found that
newspaper carriers were independent contractopsteeslack of direct contact, such as billing,
extending credit, and collecting payments with neaper subscribersirizona Republic349
NLRB 1040, 1043 (2007). Very simply, the absenteomtact with the customers of third-
parties simply does not carry the significant weigikien to it by the ALJ.

The ALJ’s conclusion also overlooks a feature efititermodal business. Unlike the
situation where a company hires drivers to movevta goods on a regular basis, the intermodal
business here is one where over a thousand coegpemmpete for the services of both the

Owner-Operators and the shippers. In this enviemtmt is companies like XPO that are the
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Owner-Operators’ customers. Once the businessardhips are properly understood, it is
readily apparent that the Owner-Operators havenskte interaction with their own customers --
XPO and similar companies.

b. The Owner-Operators Take Advantage of Actual
Entrepreneurial Opportunities

Correction of these patently erroneous findingadsiclarity to the remaining evidence
which underscores that Owner-Operators are fundtaifheentrepreneurial. Most notably, the
drivers make large, six-figure capital investmeantthe trucks that they use to ply their trade.
As many of the Owner-Operators finance their truths drivers must make regular payments
on the trucks or risk losing them. The risk isf@exclusively by the Owner-Operators — they
are not guaranteed an income by XP&ee Porter Drywa)l362 N.L.R.B. No. 6 (2015) (lack of
guaranteed income favors independent contracttusgtaOnly in generating revenue through
the use of this equipment can they pay off theiegiment in the truck and maintain it so it stays
on the road.

Every aspect relevant to generating that revenuatlisn the exclusive control of the
Owner-Operators. It is the Owner-Operators whermheine the days and hours to operate the
truck, or even whether to operate at all. Cand¥s50, 955-56; Montenegro 1445-46; Decoud
1582-83, 1590; Ackling 1537; Gaitan 730-3. Ithe Owner-Operators who decide what loads
to take or turn down. Herrera 104-05. It is them@r-Operators who decide whether to employ
additional drivers, and in that way increase theetthat the truck is in productive use, rather
than sitting idly. Davis 1794-95; Montenegro 1480is the Owner-Operators who set the
compensation for these drivers. Avalos 253-54; 8&hales 895, 904-06.

Owner-Operators Have Control Over Hiring Second-$&xivers. Many Owner-

Operators hire second-seat drivers to drive fomth&he ALJ did not find to the contrary, but
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rather sought to discount such hiring on the greuhdt Owner-Operators do not enjoy “true
control” over the hiring of second-seat driversLJB p. 23. She based that incorrect finding, in
part, on the fact that XPO had to approve suchdpiriBut that oversight is imposed by federal
regulation. No driver — including a second-seatedr— can drive a commercial motor vehicle
unless they complete and furnish to the federalfyutated motor carrier — in this case XPO — an
application for employment meeting certain conteguirements. 49 C.F.R. § 391.21. All XPO
does is the legally required ministerial act ofueimg) that second-seat drivers complete
“employment applications” consistent with fedenatldocal regulations. Gaitan 715; Flores
1312-1313; Maleski 1849-51. Complying with regidlas cannot suggest employee status.
FedEx | 563 F.3d at 501.

Nor does the ALJ’s finding that XPO's refusal tqpepve the hiring of Humberto
Canales support her finding that Owner-Operatatsdi control hiring. The ALJ reasoned that
“if the driver had true control over hiring the sed-seat driver, ....the driver should have been
the ultimate decision maker.” ALJD p. 23. Butmag in the record supports the finding that
the Owner-Operator could not hire Canales. Alt kRO did was prohibit Canales, a driver
with a prior history of threatening, hostile, antimidating behavior, from performing work for
XPO. In any context, an employer has a right, omdetimes an obligation, to prohibit persons
who have been abusive to its employees from peifgyiits work.

The Ability to Operate Multiple Trucks is a Real Boomic Opportunity.The ALJ’'s
analysis also ignored her own findings that Ownpef@tors have the ability to increase their
opportunity (or risk) by purchasing multiple truck3bviously, to operate multiple trucks, one
also engage multiple drivers, another decisionalds to the economic calculus which the

drivers must make. The ALJ dismissed these oppibts on the grounds that they were more
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theoretical than real. But that simply is incotesig with the record as a significant number of
Owner-Operators contracting with XPO exercised fiigist. Avalos 386-87; Davis 1775, 1792,
Solis 2071, Montenegro 1452.

But even if the number of drivers buying multipladks are few, it is error to make the
leap that it cannot be don@he Arizona Republi@49 N.L.R.B. at 1045. Such assumptions are
particularly unfounded where the record fails teregsuggest that purchasers of additional trucks
encountered any obstacles of any sort. Even ifamgepts everything the ALJ found, and the
General Counsel and Charging Party argued, nohesopports the case that the drivers with the
financial wherewithal could not simply buy a trucko the contrary, that's exactly what these
drivers did to get their existing trucks. And vehthe Board ifredEx 310 N.L.R.B. at 624
observed that the failure of many drivers to tdledpportunity might indicate the limitation
was more theoretical than real, the ALJ erred wdlenmerely assumed, without record support,
that because some drivers have not expanded tngimdss it means that they cannot do so.

The Wide Range of Owner-Operators’ Compensation Closively Demonstrates
Entrepreneurship:While this evidence of “significant Entrepreneli@portunity for Gain or
Loss” is unequivocal, possibly the ultimate praxffeconomic risk is the undisputed record
evidence of the wide disparities in incomes of Om@eerators, from Avalos’ complete loss of
his business to another Owner-Operator earning $@0,000 in a year. Trauner 195%e
Argix Direct 343 NLRB at 1021 (the Board found it relevant ti@ Owner-Operators’ gross
payments “var[ied] greatly...from a low of $42,91116& high of $92,129.77"). The ALJ did
not even attempt to proffer an alternative expliemafor these disparities. But particularly given
the ALJ’s findings that the ICOC is standardizdw, only logical inference is that these

disparities are the result of the entrepreneopalortunities discussed above.
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The Experience of Domingo Avalos Underscores ther@wOperators’ Significant
Opportunity for Profit and Loss.Quite possibly, the ALJ’s findings in connectiorthvAvalos’
discrimination charge brings into sharp focus thigssantial risk Owner-Operators take. At issue
in this case is XPO'’s denial of a tractor repaando Avalos.See, suprap. 15-16 The need
for the loan arose only because Avalos made aidadis drive a damaged truck to the point of
failure rather than to make interim repairs. Hisitextbook story of economic risk taking in
connection with the operation of a business. Avalone made a decision to risk the failure of a
capital asset (the tractor). He made this deciafter evaluating at least two factors critical in
the context of seeking to maximize profit — (1) te@tive benefits of paying from maintenance
now as opposed to more expensive repairs late(grite belief that he could obtain financing
to perform such repairs on favorable terms. Anothetor implicit in this analysis is that his
continued use of a damaged truck would producentexsufficient to make the higher cost of
deferred maintenance worthwhile.

That this type of decision entails substantial ecoie risk is evidenced by the result of
making an incorrect decision. When Avalos’ truat fil, and he was unable to pay for the
repairs, he was out of business. He no longerana@wner-Operator able to employ his capital
in pursuit of his own interests. Instead, he bexamecond-seat driver for another Owner-
Operator, Marco Ruiz. It is an obvious exampl¢éhefsignificant economic risk taken by
Owner-Operator$. What happened to Avalos is the very definitioreodnomic risk, complete

with the opportunity for profit, or in this casess.

"The Board itself has recognized in other contexds the decision to conduct or defer maintenance is
entrepreneurial See, e.g. UOP Inc272 N.L.R.B. 999, 1000 (1984)(closure of plané do obsolete equipment). It
was no less for Avalos.
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2. Analysis of the Remaining Factors Demonstrates thahe ALJ’'s
Finding of Employee Status is Untenable.

a. The ALJ Failed to Conduct the Multifactor Analysis Required
by Board and Court Decisions

The ALJ’s remaining analysis of the determinati@etbrs not only is flawed legally, but
also improperly conflates issues to create sugpoftndings that do not exigt. While the ALJ
purported to review each factor separately, sheatsghe same analysis and relies on the same
evidence for multiple factors. For example, theJAhakes extensive use of one contention — the
irrelevant notion that the Owner-Operators hacck &f contact or negotiations with XPO’s
customers. That single analysis is a basis wiganas to three different factors — extent of
control, method of compensation, and entreprenenpiortunity. Similarly, the ALJ’s
erroneous finding that the drivers were not frehite second-seat drivers underlies her analysis
of multiple factors — whether the employer andititvidual are in the business and
entrepreneurial opportunity for profit and loss.

This approach provides an illusion of a multifaciaalysis when the ALJ is in fact
merely using a limited number of findings to creat@entiary support for an employee
relationship that does not exstlt is particularly flawed in the context of hgoach of
tallying the factors to determine that those imfaef employee status outnumbered those in
favor of independent contractor status. It is gpraach that stacks the deck in light of a weak

record of employee status by double and triple tingrthe same facts. It is on its face a failure

8 The ALJ found three factors — extent of supervisior, $kill required for the particular occupation, aviiether
the employer or individual supplies the instruméti¢s, tools, and the place of work -- weighedawor of
independent contractor status. Although her arsatfthese factors makes some of the same ers@sgist in other
areas of her opinion, it is unnecessary to addhes® errors given the conclusion she reached.

°Not only does the ALJ recycle evidence in her agiajyshe also improperly collapsed three of thetofs --
“whether the drivers are engaged in a distinct pation or business”; “whether the drivers’ work vgast of the
Respondent’s regular business” and “whether thecjpal is or is not in the business” -- all intoednquiry rather
than treat them individually. ALJD p. 15-17
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to properly balance and evaluate all factoksistin Tupler Trucking261 NLRB 183, 184
(1982);see also FedEx 563 F.3d at 487‘'some controls are more equal than others”).

b. The ALJ’s Analysis of the Extent of Control Factoris Obvious
Error

Possibly the most important factor, and one whighALJ erroneously found favored a
finding of employee status, was the alleged exténbntrol by the employer. While every case
involves the assessment of “all of the incidentthefrelationship,”"NLRB v. United Insurance
Co. of America390 U.S. at 256, the Board and the Courts hetlyi focused on the right to
control that was the foundation of the common lgangdard incorporated into the Add. at
258. Control is “a function of the amount of cartihat the company has over the way in which
the worker performs his job.” .C. Eastern, Inc. v. NLRBO F.3d 855, 858 (D.C. Cir. 1995).
The Courts have made clear that this analysis datary, or as the D.C. Circuit put it “it is a
requirement that reflects clear congressional’wiedEx | 563 F.3d at 496. As such, it cannot
be ignored or treated cavalierly by the Board.

The ALJ concluded that the extent of control fadoeenployee status, but her conclusion
is quite simply wrong. To prove that, one needlaoo further than her own findings, which is
worth quoting in full.

There was almost universal agreement from the driwdno
testified that they decide which loads to accdy,rtumber of
hours to work, which shift to work, when to takedioff from
work, when to take breaks, selection of the deliveute, and
exclusive control over the trucks they drive whiatludes most
maintenance and repair decisions. Although thegeadCounsel
argued that in practice drivers were retaliated aus for

rejecting loads, | find otherwise. The ICOC speaify allows
drivers to reject loads without suffering negatoassequences
from the exercising of this right. The drivergyhis to reject loads

was not merely theoretical.

ALJD p. 15 (emphasis added and citations omitted).
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Against this absolute ability of the Owner-Operattar decide when, where, and how to
perform their work, the ALJ balanced only one pie€significant evidence — XPO'’s setting
delivery times. But the decision makes clear thase times werthased on the customer’s
request.” Id. Even that hardly was absolute, as the ALJ fahad “a tiny portion of the
Respondent’s customer base allows some flexibilityre delivery times, . . .1d.

The error is two-fold. First, it is legally flawedConstraints imposed by customer
demands and government regulations do not detertimenemployment relationship FedEx |
563 F.3d at 50{citing C.C. Easterng0 F.3d at 859kee alsdiamond L. Transp 310 NLRB
630, 631 (1993). Second, in context of the mudtda analysis the ALJ is required to perform, it
is an inconsequential fact that cannot possiblyweigh the overwhelming evidence of
independence that she found. Factually, logic#lyally, her finding is erroneous.

The remainder of the ALJ’s analysis of the key colflactor under the common law test
encompasses a page and a half of miscellanea wbéis to make something of an almost
complete lack of control. But even the casesdealipon by the ALJ demonstrate that it is the
indicia of control that she dismissed that is ngsbative of control. For example, Time Auto
Transp., Inc 338 N.L.R.B. 626, 637 (2002), the evidence distiadd that the company selected
and controlled the equipment used by the driversioar hauling operation, including dictating
the vehicles to be purchased. Even in the perfoceaf their daily work, the company required
drivers to check-in twice and day, had to appraweeds’ vacations, and subjected them to
disciple for failure to follow work rules.

Similarly, Roadway Package Sys., I/326 N.L.R.B. 842, 844 (1998), it was the
company that set precise specifications for thepenent drivers purchased, which trained the

drivers, and enforced a rigid policy requiring glaattendance. And i8lay Transportation Co.,
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Inc., 331 N.L.R.B. 1292, 1292-93 (2000), employeesamy worked side-by-side with
independent contractors, they also were subjettet@ame employment standards, including
performance, safety and attendance standardsomjotlid none of the independent contractors
have more than one vehicle, but the company at&lgiprohibited the use of that vehicle for
any other purpose. Not merely some, but all o$¢heacidents of real control are completely
lacking in this case.

What the ALJ did rely upon simply does not amouwritthe actual Supervision exercised
by a putative employer over the ‘means and marofehie workers' performance Seafarers
Int'l Union v. NLRB 603 F.2d 862, 873 (D.C. Cir. 1978). For examiile,ALJ cites as one
factor in her evaluation of control the legallyelevant issue that the XPO name appears on the
truck, noting the “requirement that the trucks lar@nded in the Respondent’s name when
delivering for its clients” ALJD p. 14. Such sage is a regulatory requirement, which, as
already noted, indisputably is not a factor thay i@ considered in determining contréledEx
I, 563 F.3d at 50IDiamond L. Transp 310 N.L.R.B. at 631.

Similarly, the ALJ makes much of the alleged in#pibf the drivers to interact with
customers of XPO. As discussed above, that argusmaply is wrong. It also has the control
issue exactly backwards. If the drivers were cbdngith dealing with XPQO’s customers, those
dealings would have to be monitored in some wa)XB® if for no reason other than to protect
the customer relationship. That kind of close sug®n of customer contact is exactly what the
Board found created an employee relationshipigters Camelot363 N.L.R.B. No. 13 (Sept.

25, 2015).
Nor can the fact that XPO uses a standardized aomiparticularly in the context of this

case, change the control analysis in any mateagl wWrirst of all, if a “company sets the
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standardized [contract] terms and in some instanngaterally changes them, even if true, [that]
is indicative only of relative bargaining power tam employee-employer relationshipCrew
One Prods., Inc. v. NLRB11 F.3d 1305, 131@1th Cir. 2016). The specific issue the ALJ
raised was the inability to negotiate terms, dismg the evidence that such negotiations not
only took place, but also resulted in changesed@OC. But once again, the ALJ applied her
unsupported, subjective value judgments to conciusienply was not enough negotiations.

The ALJ further concluded that the type of insueaddvers must maintain under the
ICOC established control. However the evidencegmied at trial, as acknowledged by the
General Counsel in its post-hearing brief, showas this is anything but. The drivers are not
beholden to purchase the insurance set forth ihGeC — drivers are able to shop around for
other insurance and purchase insurance elsewhateed, there is uncontroverted evidence that
there are drivers who do so. Trauner 2037. Tasamthat the drivers purchase the insurance
set forth in the agreement has nothing to do wigOxcontrol and everything to do with the
drivers being rational consumers — the insuranchesper than other insurance on the open
market and comes with the convenience of beingtabpay for it with a deduction from
payments received from XPO. Davis 1770-71. Ireothords, they make an independent
decision to maximize profit.

Finally, the ALJ asserts that XPO controls the tgpequipment used in deliveries.
While nothing in the ALJ’s decision illuminates tA&J’s basis for this assertion, it is a plainly
erroneous finding. XPO does not provide the daveucks or even dictate their appearance --
the trucks used by the drivers can be any colokemar model. Montenegro 1462-63; 1464-65,
1502-03; Decoud 1605; Ackling 1533-34, GC Exhaé®&ection 1(A), 4(A)(1). Nor does XPO

provide the trailing equipment (container, chaasig trailers) — they are provided by third
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parties, such as the delivery clients and theasdly. Avalos 2054-55; Herrera 68; GC Exh. 60
at Section 1(CY°

Standing in stark contrast to the ALJ’s scattersimot erroneous analysisGsC. Eastern
where the D.C. Circuit held on almost facts invodyan intermodal company that the company
did not have control over Owner-Operators. In tiege, as with XPO, C.C. Eastern did not set
specific work hours for the drivers, which useditlosvn tractors to perform the work. Those
tractors were chosen by the drivers, and wereeawptired to be of any specific type, size, or
color. Id. Entirely consistent with the facts here, it wilaes driver who exercised control over
their pick-ups and deliveries, including decidiig \hat roads to take, (2) when to take breaks,
and (3) when to start and stop wotkl. at 859. Similarly, C.C. Eastern left it to thévers to
decide when and whether to perform maintenanceepar work on the tractors, the cost of
which the drivers bearld. Nor did C.C. Eastern control the drivers’ dresgajgpearance; or
subject them to a conventional disciplinary syst€n@. Eastern60 F.3d at 858C.C. Eastern’s
analysis compels the same result here — XPO dddsane the control over the drivers required
to make them employees under the Act.

C. The ALJ’s Other Findings In The Multifactor Analysi s Are
Likewise Erroneous.

What remains following the economic risk and cohénalysis are a multiplicity of
factors that even if the ALJ had not erred in l@ratusions cannot overcome the economic
reality of independence demonstrated by the ecanask and control factors. But the ALJ did
err, giving even less meaning to these fact@seFedEx | 563 F.3d at 487 (admonishing that

“some controls are more equal than others” in timaraon law agency test).

10The ALJ also discusses the manner in which theedsiwere compensated, which is an entirely sepéaator
addressed elsewhere, as opposed to an elememt adritrol analysis.
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Whether Parties Believed they Were Creating an Hoyer/Employee
Relationship. The ALJ’s finding that all Owner-Operators contiag with XPO believed they
were employees is an unsupportable leap, acceptiegy drivers’ testimony over extensive
evidence to the contrary. Most significantly, &iel found that the ICOC clearly identified the
relationship as an independent contractor relatiprnsnd expressly the rejected the argument
that the drivers did not understand the agreeméné ICOC is a persuasive contemporaneous
document showing exactly what the drivers intenaletthe time they entered into the
relationship. Such independent-contractor agregrnstitutestrongevidence that the parties
believed they were creating an independent-comiraetationship.Seg e.g, Arizona Republic
349 N.L.R.B. at 1045St. Joseph News-Pres5 N.L.R.B. 474, 479 (2009pial-A-Mattress
326 N.L.R.B. at 891Central Transport299 N.L.R.B. at 13see also Roldan v. Callahan &
Blaing 219 Cal. App. 4th 87, 93 (2013), as modified ¢S&p, 2013) (“courts must also presume
parties understood the agreements they sign, andhé parties intended whatever the
agreement objectively provides, whether or not thayjectively did”).

The ALJ rejected this contemporaneous expressiamert based on little more than the
fact that drivers could not negotiate their indeget contractor status and the claims of a few
drivers that they believed they were employeesrelestating the premise clearly demonstrates
the fallacy of the former — that XPO could not hivdependent contractors unless it allowed
them to negotiate to be employees. As for whas#ikinterested complaining drivers claimed
they believed, other neutral Owner-Operators fedtibtherwise. These neutral Owner-
Operators testified that they understood that there establishing an independent contractor
relationship. The ALJ did not make any credibifitydings to resolve this conflicting testimony,

she merely ignored it.
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Beyond that, the ALJ’s error is patently obviousewltontext is considered. No
employee reasonably believes that they have undeltidiscretion to set their own hours of work,
reject work assigned by the employer, or take wagathenever they choose, among other

things — that is the very antithesis of a job. blioly that, but it simply is not within any normal

understanding or expectations that employees woake a massive capital investment to obtain

employment. In fact, with respect to at least Gmener-Operator, Solis, who did not testify as to

his belief, the ALJ employed this contextual apgtoaShe found that that Solis must have
believed that he was an independent contractomedae owns two trucks and employs two
second-seat drivers. ALJD p. 20.

Without question, the record does not suppdirtding that the charging parties
believed they were employees, and much less tleay eingle Owner-Operator contracted to
XPO so believed. On this count, the decision g&tpto its core is nothing more than an
impermissible finding that the drivers are empl®y/because they say they are employees.
Sisters CamelpB863 N.L.R.B. No. 13, slip op. at 4.

Whether Drivers Were Engaged in a Distinct Occupatior Business/ Whether
Driver's Work Was a Part of Respondent’s Regular 8nesst! Equally flawed is the weight
given by the ALJ to the factor of whether the drs/evork was a part of the Respondent’s
regular business. The entire finding is explaiméth nothing more than the conclusory
statements that “Respondent could not perfornmuitstion without the drivers” and that “there
was no substantive distinction between its corénlegs and the function of its drivers.” The
ALJ also stated that “to the casual observer, ilady, the driver and the truck are

indistinguishable from the respondent.” ALJD p. 17

The ALJ collapsed these two factors into oSee, supra. 6.
33



The ALJ's statements are both incorrect and witlsoiostance. They are incorrect
because there is a critical difference between dR®the drivers. The Owner-Operators drive
trucks which haul cargo from point to point. XP®@rs no trucks, instead, it arranges for the
shipment of the cargo which arrive in containdvkerely because companies performing
separate functions in a long train of transportatice interdependent does not make one the
employer of the otherXPO is no more the employer of the Owner-Operatdrs deliver the
freight over the road than it is of the seamen wélver that same freight over the sea.

The statements are truisms without substance. uSméss hires anyone for which they
have no need. By definition, virtually any timéasiness contracts out work, the fact that a
contractor performs work that is a regular and eas&sential part of a business is not
determinative. The ALJ’s statements validatescthecern inFedExthat such cavalier treatment
impermissibly would preclude companies from hirdedivery drivers. The “more compelling
countervailing factors” here, such as the econarsictaken by the drivers and their complete
control over their work renders this factor immatkerFedEx | 563 F.3d at 502.

The Length of Time the Drivers Were Employe@he ALJ’'s determination that the
length of time factor fares no better, and is soh@vguixotic in light of her rulings in other
areas that a few examples are insufficient. Thé tadkes the experience of only ten drivers that
had provided services for XPO for many years. sfet ignores record evidence that
demonstrated this was their choice, such as thetyweivers who ceased working for XPO
rather than sign the ICO¥. Camacho 1161-62. The obvious mobility of theveirs is
important here because it demonstrates, contrahetdLJ’s finding, that the short, 90 day term

of the ICOC is meaningful, freeing up the Owner-@pers to work for any of XPO’s over one

2The conclusion also improperly defines the lendttinee because it fails to recognize that a sigaifit portion of
this time was with a separate, predecessor comyraagr a different agreement.
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thousand competitors. Camacho 1172; Trauner 1882;Exh. 60 at Section 3; GC Exh. 57 at
Section 10(A).

In this environment, and in the complete absefo®utrary evidence, all that the length
of time demonstrates is the pursuit of economicoofmity, i.e.,that the Owner-Operators who
continue to work for XPO find it in their best inést to do so and those that do not move on.
Where the length of time does not indicate thatraractor is beholden to the company, the
length of time adds little to the analysiSf. Lancaster Symphony Orchest@b7 N.L.R.B.

1761, 1766 (2011(prchestra members returning for successive 1 ye@ods for up to 30 and
59 years not conclusive of employee status).

The Method of CompensationAs to the ALJ’s determination on the method of
compensation, the ALJ based her entire decisioth@single ground that drivers could not
negotiate compensation. That finding was contrampe record. Some Owner-Operators even
hired attorneys to assist them with negotiatiorman@cho 1165-69, 1182-83

Not only do the drivers negotiate over compensatioe ICOCs expressly contemplate
such negotiations. GC Exh. 60 at Schedule B aide2: “Changes In FeesSee als@C Exh.
57 (ICHA) at Exhibit C (“Carrier and you may alsgrae to spot pricing for a particular
shipment that differs from the standard point-t@aapor mileage basis”). On numerous
occasions, XPO has had to negotiate with drivemsdier to find a driver willing to take on a less
desirable or urgent delivery, lest XPO lose outhendelivery to a competitor or suffer penalties.
Also, as a result of concerns raised by the driv@dranges were made to the payment terms in
the ICOCs. Camacho 1182-83ust like the entrepreneurial opportunities disedssFedEXx |

that some of the drivers actually availed themsebtfehese opportunities to negotiate their
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payment terms indicates that they were availabdlteveighing in favor of independent
contractor status.

In any event, the ALJ’s approach is in error beeatignores the crux of the test, which
looks at how contractors are compensated, andavwtuch. The method of compensation
described by the ALJ in her opinion simply canngggort her finding. There is nothing in her
findings that in any way resembles the paymentsire in an employment relationship, save
maybe the fact that payments are made weekly. sl regularity in payments, even weekly,
are an insufficient basis for this factor to weighHavor of employee statusSee also The
Arizona Republic349 N.L.R.B. at 1041, 1045 (weeklial-A-Mattress 326 N.L.R.B. at 887,
891-92 (bi-weekly)see alsat9 CFR § 376.12(f) (requiring pay in intervals tmexceed “15
days after submission” of paperwork).

In sum, the ALJ’s determination that the Owner-@pars are misclassified statutory
employees runs completely contrary to the evidgmesented at the hearing. It ignores the
empirical evidence of the Owner-Operators oppotyuior profit and loss, such as large income
disparities or Avalos’ experience in losing hisckpand the ALJ’s own findings of the minimal
control XPO exercises over their work. Indeed,@wener-Operators level of control over their
own work is such that it likely would preclude thémmm being protected under the Act even if
classified as employeesee Superior Bakery, Ine. NLRB 893 F.2d 493, 496 (2d Cir. 1990),
see also NLRB v. Bell Aerospace Co. Div. of Tex#ad6 U.S. 267, 289 (1974) (managerial

employees are not covered by the Aét).

3This conclusion also exposes an error relatingeo®_J's order. To the extent that the order agpigeall Owner-
Operators it is overbroad. The record demonstrituiggidconditions among Owner-Operators varied tyegtt the
order is based on evidence relating to only a seaatipling of Owner-Operators. For example, thengcontains
testimony of both Owner-Operators who owned mugtiplicks and those with only one truck. With sdidparate
facts, including evidence that some drivers unaetircumstances could be employees, an order aygplyi all
Owner-Operators by definition lacks evidentiarysop. Menard Inc, 18-CA-181821, 2017 WL 5564295
(N.L.R.B. Div. of Judges Nov. 17, 2017).
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B. The ALJ’s Findings on the Substantive Unfair LaborPractice Charges
Against XPO Also Are in Error

Once the proper status of drivers as independemntaors is recognized, no basis exists
for the remaining allegations in the complaint hessaindependent contractors are not covered
by the Act. But even if the Owner-Operators amgnfibto be employees, the record fails to
establish any violations of the Act.

1. The ALJ Erred in Finding that the XPO Interrogated, Promised
Benefits to, or Solicited Grievances from HumbertaCanales

The ALJ found that XPO violated 8(a)(1) of the Adetsed on a brief March 5, 2015
conversation between then Owner-Operator Humbeait@alés and XPO safety manager Enrique
Flores. The ALJ found that Flores had unlawfutiferrogated Canales about union activity,
promised increased benefits to Canales by purpggnedmising to inquire whether Canales’s
truck and insurance payments could be cancellediéeks of work that Canales had missed, and
solicited grievances by allegedly asking Canaleatvile would do to make XPO an “excellent
company.”

The ALJ’s finding of a violation must fall becausés based entirely on the testimony of
Canales, whom the ALJ found entirely lacking indibdity.

Last, | do not find that Canales overall is a doélvitness; . . .
Often he responded to questions on cross exammaitt
evasive, contradictory, and confusing answersCanales gave
several nonsensical responses denying he coulibgeses or set
his own work schedule until finally admitting totho(Tr. 952—
956.) He also provided convoluted answers in aangit to deny
what he previously admitted to in his affidavit....Frequently,
Canales provided what | perceived as deliberateasponsive
answers to questions posed by the counsel for éspdhdent. On
direct examination, he tailored many of his ansversonform to
the responses he felt would best help the Generahszl's
attorney, rather than to illuminate the truth. Bhea the evasive,
confusing, and contradictory responses Canales @aeeoss-
examination, his overall demeanor, and the totalitthe evidence,
| find he was not a credible witness.
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ALJD p. 40-41.

Despite this scathing assessment of Canales’lliegithe ALJ decided that because he
was able to state a date, time and location fontéeting, a charge based solely on his testimony
suddenly had a “ring of truth.” ALJD p. 35. Whee the merits of such a credibility
determination in any other context, it cannot stasidhe sole evidence of a violation of the Act
where the witness has been so thoroughly impeacheen if Canales actually remembered the
date, it is probative of nothing but his memory ando way rehabilitates a lack of credibility.

Even if one could put aside the clear problems Witimales’s credibility, his account
does not establish a violation of the Act. Thebconversation between Canales and Flores,
who shared an acknowledged friendly relationshino& plausibly have necessary element of
coercion or interferenceSunnyvale Med. Clinj@77 N.L.R.B. 1217, 1218 (198%ee also
Rossmore Hous269 N.L.R.B. 1176, 1177 (1984). Nor can the jaaswhat would you
change to make an excellent company” constitutdieitation of grievances. An employer has
a right to run its business, which is why the nisddicitation of grievances is not in and of itself
an unfair labor practice.Hedstrom Co. v. NLREB58 F.2d 1137, 1142 n.12 (3d Cir. 1977)).
“To listen to suggestions does not in and of itgally that the suggestion will be acted on .”. . .
Visador Co, 245 N.L.R.B. No. 71, slip op. at 3 (Sept. 2779).

Finally, agreeing to send an e-mail as requesyeddmales to determine if Canales’s
truck and insurance paymerfits time when Canales was not workicguld be cancelled a
“promise” is absurd on its face. Other than theabasion, the ALJ never explains how this
simple commercial request somehow converted tanéawdul promise. Anyway, the mere fact
that Canales’s testimony is that Flores agreedkor@t deliver, makes it apparent that no

benefit was promised.
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2. The ALJ Erred in Finding that XPO Discriminated Against Domingo
Avalos by Not Giving Him a $20,000+ Loan

The ALJ found that XPO violated Section 8(a)(3)danying a truck repair loan of over
$20,000 to Owner-Operator Domingo Avalos to coherdosts of an engine repair attributable
to Avalos’s negligent failure to maintain his truckNo dispute exists that the loan was
discretionary and that Avalos was not entitled® lban. Seg e.g, Decoud 1596. The ALJ
concluded the violation existed because XPO's esemf discretion was driven by anti-union
animus.

The fatal flaw in the ALJ’s conclusion is that siieeady had found that XPO entertained
no such animus. In rejecting another charge tti® Xinlawfully suspended Avalos in
retaliation for his union activity, the ALJ founlat there was “no direct or circumstantial
evidence proving that Respondent harbored animaisistgAvalos because of his protected
conduct.” ALJD p. 31.

The ALJ relies on e-mails Camacho sent to upperagement referencing Avalos’s
union activity to conclude that unlawful animusitai this one decision. The problem with that
analysis is that those e-mails were sdtér XPO had initially denied the loan, a denial that
occurred at a time when Banuelos, and not Camatitoohad not yet assumed the general
manager position, was handling the loan requebts,Tno record evidence exists to support any
finding that the initial decision to deny the lo&as motivated by antiunion animus.

Camacho’s subsequently did try to have managemeaeicbnsider Avalos’s loan request.
But it simply is error to infer that the very penseho renewed Avalos’s request was the person
who sought to deny him the loaBteel-Tex Mfg. Cotp206 NLRB 461, 463 (1973). Nor can
the article about the union in which Avalos wagsdeed affect that analysis because Avalos

already was a known union adheresgtieALJD p. 41, the article changed nothing.
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A far more obvious reason for the reaffirmatiortted loan denial exists — the company
asked Avalos to contribute a small amount of his dawnds to the repair, which he refused to do.
Avalos 477-78; Camacho 1104-05. In this contexnaf the e-mails evidenced anti-union
animus, they still do not support the necessairiigp of improper anti-union motivatione.,
that the loan would have been made but-for thewfalaanimus. Wright Ling 251 N.L.R.B. at
1089. The evidence shows that to consider chantgmgior, lawful denial of the loan, XPO
insisted on an additional condition. Avalos’'sdad to meet that condition is a legitimate, non-
discriminatory basis for denying the loan.

In any event, what is completely lacking from tkeard is evidence of any
discrimination against Avalos. While the recorahteons extensive discussion of loans that had
been made to other drivers, and disputes regavdiegher a $16,000 loan made by Pacer is
probative of XPQO'’s conduct, it contains nothingasing their similarity to the conditions
pursuant to which those loans had been made. riti@akfacts here is that Avalos not only
deliberately ignored a problem, he did so spedifidzecause he intended make XPO his
financial partner through a loan. And when he aslsed to contribute to the solution, he
refused, insisting that XPO bear all of the risksimply is completely lawful, and in fact
rational, for a company to refuse to provide a ltma person under these circumstances.

V. CONCLUSION

For the foregoing reasons, the Owner-Operatorprangerly classified as independent
contractors and are not within the protectionshefAct. Accordingly, the ALJ’s Decision
finding the Owner-Operators to be employees shbeldeversed and the complaint dismissed.
Further, even assuming arguendo that the OwneraDpsrare subject to the Act, the ALJ’s
findings that XPO committed specific unfair laboagtices are also in error and should be

reversed and the complaint dismissed in its estiret
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[s/ Joseph A. Turzi
Joseph A. Turzi
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Dated: November 13, 2018
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